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Court of Appeals of the District of Columbia. 


No. 3303. 

T. Cushing Daniel, Appellant, 


D. H. Roland Drury. 


a Supreme Court of the District of Columbia. 1 

No. 58887. At Law. 

Thomas R. Harney, Plaintiff, 
vs. 

T. Cushing Daniel, Defendant, 
and 

j 

No. 58888. At Law. 

! 

D. H. Roland Drury, Plaintiff, 

vs. 

T. Cushing Daniel, Defendant. 

Consolidated. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, m the above-entitled causes, to wit: 


1—3303a 


/ 
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T. CUSHING DANIEL VS. D. H. K. DRURY. 


1 Declaration, &c. 

Filed March 4, 1916. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58888. 

D. H. Roland Drury, Plaintiff, 


T. Cushing Daniel, Defendant. / 

l 

i 

The plaintiff, D. H. Roland Drury, sues the defendant, T. Cush¬ 
ing Daniel, for that in or about the month of December, 1912, the ’ 
plaintiff being engaged in the real estate and brokerage business in 
the City of Washington, District of Columbia, the defendant ap¬ 
plied to him to procure for him, the defendant, a party who woulcl 
make a loan of seven thousand five hundred dollars to run for a 
period of three years bearing interest at the rate of six per cent pe;* 
annum to be secured upon certain real estate located in the Dis¬ 
trict of Columbia, and being part of parcel known as parcel 131/9, 
containing 32,308 square feet, Eckington, District of Columbia, the 
loan to be made conditioned upon the title proving satisfactory to 
the person making said loan, it being expressly agreed by the de¬ 
fendant that if the plaintiff could procure a party willing and able 
to make said loan that the defendant would pay the plaintiff a com¬ 
mission of five per cent on the amount of the loan, to-wit, five per¬ 
cent of seven thousand five hundred dollars ($7,500.00) regardless 
of whether the loan was consummated, the consummation of the 
loan being conditioned upon the defendant furnishing a title sat¬ 
isfactory to the person advancing the money, that the plain- 
2 tiff, pursuant to said agreement and employment, found a 
person willing and able to make said loan, conditioned upon 
the title to said realty proving satisfactory, and on or about the 
18th day of February, 1913, the defendant being absent from the 
City, S. B. Daniel, the brother of the defendant, who had thereto¬ 
fore been present when the defendant applied to the plaintiff to 
secure a person willing and able to make said loan, represented to 
the plaintiff that he had full authority to act for his brother, the 
defendant, and on the 18th day of February, 1913, a written appli¬ 
cation for said loan, embodying therein the terms and conditions 
of the agreement theretofore made by the defendant with the plain¬ 
tiff, and the said brother and agent of the defendant, S. B. Daniel, 
signed said application as agent of the defendant, a true copy of 
which application and agreement is hereto attached, marked exhibit 
“A” and made a part of this declaration to the same extent as 
though the same were here set out in full; that on the same day, 
to-wit, February 18. 1913, plaintiff advised S. B. Daniel, brother 
and agent of the defendant, that the plaintiff had a party, who was 
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title 1 couldibe^furnished^bv^he^pf a proper abstract of 

K’i plLdtotnT'rthf T "““““T *™ hMn y d^d dot 

defendant upon The defenLnt iff ” 01 ' ‘° t paid over *° «* 

O *?ff d t ^ ust > tbat on or about the 7th day of Mav 1913 the 

1.9SssiAi ^ffs.hsS 

> SerAt-rSaSSS^sS 

r'i 10 ’’ **>"8 ,he »“ount of said commission, with intaSt 
thereon from the seventh dav of MW iqi o • - ,; erest 

oft and just grounds of deKe bSi 2MT* * ^ 

2 The plaintiff, D. H. Roland Drury, sues the defendant T 

Da ?a° ? f ? r , m .? ne y payable by the defendant to the plaintiff 
or goods sold and delivered by the plaintiff to the defendant and 
for work done and materials provided by the plaintiff for the de¬ 
fendant at his request; and for money lent by the plaintiff to the 

r ney paid by the 

use of the 5ii nt ?ff • b J the defendan t for the 

fendant to S£ nl5nt ? ff d f ° r money found to ** due frota the de- 
to i • pI ® mtlff on account stated between them. And the 

?$375 00 Whh S th f S T ,° f th T hundred ^venty-fiye dollaS 
($3/o.00) with interest thereon from the 7th day of Mav 1913 

of suit!' 6 ° f 011 "** 3nd iUSt grounds ° f defeie wli S 

WEBSTER BALLINGER. 

Attorney for Plaintiff. 
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T. CUSHING DANIEL VS. D. H. K. DRURY. 


4 Plaintiff's Exhibit “A”. 

Application for Loan. 

D. H. Roland Drury, 

Notary Public, 

Real Estate, Loans and Insurance, 
607 13th Street Northwest, 
Washington, D. C. 
with — 


Washington, D. C., 2/18/1913. 


To H. L. Thornton, Broker: 


You are hereby authorized to procure a loan of $7,500.00 for 
which I will give my promissory notes, payable 3 years with interest 
at 6 per cent per annum, payable semi-annually secured by a deed 
of trust upon the * * * house of * * * rooms, 

* * * bath. No. * * * on * * * and lot upon which 

the same is situated being * * *, lot No. * * * in 

square No. * * * Part of parcel known as Parcel 131/9 con¬ 

taining 32308 sq. ft., Eckington, subject to an incumbrance of 
$ * * *, which will be removed and the trust herein provided 

for made a first lien. 

I consider the property to be reasonably v.orth, as a whole 
$24,231.46. The rental value is $649 per year. 

Should vou procure a party who will advance the monev eondi- 
tioned upon the title proving satisfactory (of which procurement I 
am to be notified within fifteen days from this date), you will then 
please cause the title to be examined, and for your services thus far 
in this behalf I agree to pay you a commission of five per cent upon 
the amount of loan above mentioned, and in addition the fee of such 
Title Company, as you may select to make such examination. 

Upon such examination should the title prove to be satisfactory 
and the loan fully consummated, 1 further agree to pay 
5 all necessary cost, including conveyancing acknowledgments, 
insurance for full term of loan, in advance, and recording 
and interest on the loan, from the date of notification hereinafter pro¬ 
vided for. 


Witness: 

D, H. ROLAND DRURY. 


T. CUSHING DANIEL, 
By S. B. DANIEL, 

Agent. 


Wife or husband's name: JULIA R. W. DANIEL. 


T. CUSHING DANIEL VS. D. H. R. DRURY, 
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Affidavit of Merit. 
District of Columbia, ss: 


Po2d?ndS d Th«T, bei "? “"t** according to law, de- 

K ° f ; a r e ,'™ e of ««“>«’* personal knowledge, and that exhTbit 
fi. l H ‘ h ^ lo i s a tn,e and 'i'wol copv of the ‘CnSon 
that J B Si b> ' T ' C f hin f DanicI ' *»’ his «gent S. IdS 
Daniel - fliat all of the all *? thc “"a" 11 of hls br o‘her T. Cushing 

D. H. ROLAND DRURY. 


6 


A. D.^191 b 6. d an<1 SW ° rn t0 bef ° re me this 3rd d ay :of March, 

[SEAL ‘ ] E, B. SHAVER, 

Notary Public, D. C. 


tJ&ol&gigf" ° b ° VC “ d torc *° ing ^ -WW «* 

c. H. MERILLATf, 

P. H. MARSHALL, 

Att’ys for Defendant. 


Pleas to Second Count of Declaration. 
Filed March 7, 1916. 


* * ba — d 


leged. That he did n0t Pr ° mise in manner and form 33 therein al- 


fl ? rther plea to said second count of plaintiff’s decla¬ 
ration, this defendant says that he is not indebted to the plaintiff. 1 

Ail i . *i* 


3. And for a further plea to said second count of plaintiff’s rWln 
ration; defendant says that he did not promise as therein alWri 
within three years next preceding the filing of this suit. 8 
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4. 


7 


And for a further plea to said second count of plaintiff s decla¬ 
ration, this defendant says that plaintiffs cause of action did 
not accrue within three years next before the filing of this 
suit. 

C. H. MERILLAT, 

P. H. MARSHALL. 


Attorney* for Defendant. 


Pleas to First Count of Declaration. 

Filed April 19, 1916. 

* * • * * * * * 

# 

1. The defendant, T, Cushing Daniel, for a plea to the first count J 
of plaintiff's declaration herein, says that the defendant did not , 
promise in manner and form as in said count alleged. 

2. And for a further plea to the first count of said declaration, this 
defendant says that he is not indebted to the plaintiff. 

3. And for a further plea to said first count of said declaration, 
defendant says that he did not promise as therein alleged within 
three years next preceding the filing of this suit. 

4. And for a further plea to said first count of said declaration, 
defendant says that plaintiff's cause of action did not accrue within 
three years next before the filing of this suit. 

C. H. MERILLAT, 

P. H. MARSHALL. 

Attorneys for Defendant. 
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Joinder of Issue. 
Filed September 13, 1916. 


The plaintiff joins issue on the defendant’s pleas heretofore filed 
herein. 

WEBSTER BALLINGER, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Wednesday, February 20th, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice, presiding. 


T. CUSHING DANIEL VS. D. H. R. DRURY. 

Before Judge McCoy. 

No. 58887, at Law. 

Thomas R. Harney, Plaintiff, 
vs. 

T. Cushing Daniel, Defendant 

y 

and 

^ No. 58888. at Law. j 

) D. Roland Drury, Plaintiff, 

) vs. 

T. Cushing Daniel, Defendant. 

"o 

consolidated for purposes of tri-,1 ti g that said cause s be 

r T&gg&SSKEK*? 

Memorandum. \ 

7, 9 l 1 |ia VerdiCt f ° r plain,iff f0r * 375 - D °.j with in- 

Motion for New Trial . 

Filed March 2, 1918. 


to ‘vacated SdLf "otd bv S^*” 8 a J d »<>«? the court 

and to grant to said defendant T Cnshm ^° ve enti ^ ed cause 

cause, and for reason T^Z LSfcS””" ° f 

4 - *» 

and exception of defendant to said exclusion the f J6Ctl0n 
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T. CUSHING DANIEL VS. D. H. R. DRURY. 


10 3. Because of errors of the court in its charge to the jury, 

dely excepted to by defendant. 

4. Because of errors of the Court, duly excepted to, in denying 
the motion of defendant for a directed verdict in his favor. 


5. Because the verdict is contrary to the evidence. 

6. Because the verdict is without evidence to support it on matters 
essential and necessary to the plaintiff's right of recovery. 

P. H. MARSHALL, 

C. H. MERILLAT, 
Attorneys for Defendant. 


Mr. Webster Ballinger, Attorney for Plaintiff: 


Please take notice that the foregoing motion will be called to the 
attention of Mr. Justice McCoy in Criminal Court No. 2 on Saturday, 
March 2, 1918. at 10 a. m. or as soon thereafter as counsel can be 


heard. 


P. H. MARSHALL. 
C. H. MERILLAT. 



Service accepted this 27th day of February, 191S. 

i WEBSTER BALLINGER. 

Opinion on Motion for New Trial. 

Filed March 20,1918. 

****** * 

The motion for a new trial is denied. 

11 There was evidence from which the jury could have found, 

as it did find, that Harney was able at all times to advance 
the money for the loan, whether as agent for his wife or as jointly 
interested in it with his wife. 

The ruling complained of by which the defendant was prevented 
from showing a conversation in regard to using the money to clear 
the title was made on the ground that the written agreement as to the 
time when the commission was earned should control and that such 
a conversation could not have any effect upon the right of the plain¬ 
tiff to recover. 

By the Court: WALTER I. McCOY, 

Justice. 

Supreme Court of the District of Columbia. 

Wednesday, March 20th, 1918. 

Session resumed pursuant to adjournment, Hon. W illiam Hitz, 
Justice, presiding. 

* * * * * * 


hi 
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T. CUSHING DANIEL VS. D. H. R. DRURY. ! 

• U ?° n , c ^ sidera V on °. f motion for a new trial filed herein it 
is ordered that said motion be, and the same is hereby overruled and 
judgment on verdict is ordered. J } 

Wherefore it is considered that the plaintiff herein recover of the 

’ ? um of Three Hundred and Seventy-five Dollars 
($3/0 00) with interest thereon from May 7th, 1913, together with 
costs of suit to be taxed by the clerk and have execution thereof. 

12 Memoranda. 

March 26 1918.—Appeal noted in open court and bond fixed. 
April s, lJlo. — Supersedeas bond approved and filed. 

April 29, 1918.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Tuesday, June 24th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P 
otafford, Justice, presiding. 


.* 


Before the Chief Justice. 


The Court haying this day signed the Bill of Exceptions taken 
at the trial of this cause as of the time of the noting thereof at the 
trial, now hereby orders the same of record nunc pro tunc.I 
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Declaration. 


Filed March 4, 1916. 

In the Supreme Court of the District of Columbia! 

At Law. No. 58887. j 

Thomas R. Harney, Plaintiff, 
vs. 

T. Cushing Daniel, Defendant. 

The plaintiff, Thomas R. Harney, sues the defendant, T. Cushing 
Daniel, for that the defendant, by his agent, D. H. Roland Drurv in 
the month of February, 1913, applied to the plaintiff for a loan of 
seven thousand five hundred dollars ($7,500.00) to be secured on the 
following described realty, to-wit: Part of parcel known as parcel 
131/9 containing 32,308 square feet, Eckington, D. C., said loan to 
run for a period of thre years, the interest thereon to be at the rate of 
six per cent per annum until paid; that the defendant represented to 
his agent D. H. Roland Drury, and the said agent D. Hi Roland 
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T. CUSHING DANIEL VS. D. H. R. DRURY. 


Drury so represented to plaintiff that the title to said realty was clear 
and was in all respects free from defects and that the loan would be 
consummated as soon as an abstract of title could be furnished show¬ 
ing the title to be as represented: that the plaintiff relying upon said 
representations and believing the same to be true called in a certain 
loan or loans then outstanding and advised the agent of the defendant 
that he would make said loan on the terms stated; that at or about 
the time said application was made to plaintiff, plaintiff had an op¬ 
portunity to loan said sum. to-wit, seven thousand five hun- 
14 dred dollars, to another party for a period of three years at 
the rate of six per centum per annum to be secured bv a deed 
of trust upon realty situated in the District of Columbia and which 
security was gilt edge: that relying upon the representations made 
by the agent of the defendant, as above set out. plaintiff rejected the / 
application for a loan of seven thousand five hundred dollars, and on ' 
or about February 21. 1918. placed the sum of seven thousand five ( 
hundred dollars, derived from the loan or loans called in bv the plain- > 
tiff, in a bank in the City of Washington. District of Columbia, and 
held the same to lie turned over'to the defendant upon a proper 
abstract of title being furnished showing the title to said realty of¬ 
fered as security for said loan to the defendant to he clear and free 
from defects or incumbrances: that on or abouffthe same day, to-wit. 
February 21. 1918. plaintiff advised the agent of the defendant, D. H. 
Roland Drury, that the money was ready to be paid over upon 8 
satisfactory abstract of title being furnished and upon the execution 
of the notes and deed of trust: that the plaintiff held said money until 
on or about the 7th day of May. 1918. when plaintiff was advised 
by the said agent of the defendant that the title to said realty was 
defective and that the loan could not — consummated. That as the 
result of said misrepresentation as to the title to said realty plaintiff 
was damaged in the sum of three hundred and fifty dollars, for which 
amount plaintiff claims damages against the defendant besides costs 
of suit. 

2. The plaintiff. Thomas R. Harney, sues the defendant. T. Cush¬ 
ing Daniel, for that the defendant by his agent. D. H. Roland Drury. 

in the month of February. 1918, applied to the plaintiff for a 
lo loan of seven thousand five hundred dollars to be secured on 
the following described realty, to-wit. Part of pareel known as 
Parcel 181 9 containing 82.808 square feet. Eckington. 1). C.. said 
loan to run for a period of three years, the interest thereon to be at 
the rate of six per cent per annum until paid, that the defendant 
represented to his agent D. II. Roland Drurv. and the said agent D. 

H. Roland Drury so represented to the plaintiff that the title to said 
realty was clear and was in all respects free from defects and that 
the loan would be consummated as soon as an abstract of title could 
be furnished showing the title to be as represented: that the plaintiff 
relying upon said representations and believing the same to be true 
called in a certain loan or loans then outstanding and advised the 
agent of the defendant that he would make said loan on the terms 
stated: that at or about the time said application was made to plain¬ 
tiff, plaintiff had an opportunity to loan said sum, to-wit, seven 
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vear^tf ' 6 h , Und J ed do,lars > to mother party for a period of three 
at J he rate of SIX P c ' r centum per annum to be secured bv a 
S d0f ; r n u P° n realtv situated in the District of Columbia and 

madp h hv ttl' lt> g l It ,^ dg j ; - that rel ymg upon the representations 

4 the a ? ent of the defendant, as above set out, plaintiff re¬ 
jected the application for a loan of seven thousand five hundred dol- 
ars, and on or about February 21 , 1913. placed the sum of seven 
b ™f° d fi i VC h " ndred dolla ff. ($7,500.00), derived from the loan or 
nSrJf f d p n i by v the pIaintlff ; 111 a bank in the City of Washington. 

i 1 °/ '° umbla ’ and , held thc same to be turned oyer to the 
clelendant upon a proper abstract of title being furnished showing the 

title to said realty offered as security for said loan to the de¬ 
fendant to be clear and free from defects or incumbrances- 
that on or about the same day, to-wit. Februarv 21 . 1913 
p aintift advised thc agent of the defendant, D. IT. Roland Drurv 
tnat the money was ready to be paid over upon a satisfactory ab- 
V™? ^ f . tlt: *® x ‘ in " furnished and upon the execution of notes and 
L? d °f that "-‘tbrn about thirty days thereafter plaintiff was 

tadMscd by D H Roland Drury, agent of the defendant, that the 
(title company had reported the title to be defective, but that the de¬ 
fendant believed that the defect in the title could be cured!within a 

vn rt tU ?j\ and tbat lf 1,10 plaintiff would hold said monev until the 
title could be prefectcd the defendant would compensate the plaintiff 

'® r , any , darna «°,- , los ?or injury the plaintiff might sustain, or had 
sustained, and plaintiff represents that the defendant did so represent 
o ii.- agent I). II. Roland Drury and that reiving upon the promises 
so made by the defendant to his agent. I).' IF Roland Drurv as 
aboie set out. and by said agent to plaintiff, plaintiff withhekfsaid 
' n ™y ; ro,n ^vestment until on or about the seventh dav of Mav 
1 when plaintiff was informed by the agent of the defendant that 
the defect in title could not be cured and the loan could not be con¬ 
summated: that at about said date, May 7. 1913, plaintiff wits able to 
in\e>t four thousand dollars of the seven thousand five hundred dol- 
ars, and on or about July 22, 1913. succeeded in investing the re¬ 
maining three thouasnd five hundred dollars; that plaintiff sustained 
a loss in interest at the rate of six per cent per annum on said seven 
thousand five hundred dollars between February 21 , 1913, and the 
time* plaintiff was able to invest thc same, as above set out, of 
and .forty-three dollars and eightv-three cents 
tor which amount plaintiff made demand upon 
he defendant, which the defendant refused to pav in whole or in 
part and repudiated the agreement, and plaintiff claims damages 
against the defendant for breach of said agreement and contract in 
‘l*®® 1 / one hundred forty-three dollars and eighty-three cents 

M herefore plaintiff claims judgment against the defendant in the 

^™° f , f0u r hun<lred ninety-three dollars and eighty-three cents 
($4y3.oo), besides costs of suit. 

WEBSTER BALLINGER, 

Attorney for Plaintiff. 
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T. CUSHING DANIEL VS. D. H. R. DRURY. 

Service of a copy of the above and foregoing declaration accented 
this 3rd day of March, 1916. 

C. A. MERILLAT, 

P. H. MARSHALL, 

Att’ys for Defendant. 

Supreme Court of the District of Columbia. 

Monday, February 25th, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

******* 

Before Judge McCoy. ’ 

Come again the parties hereto, in manner aforesaid, and the same/ 
jury that was respited Thursday, and after the cause is further heard,] 
the plaintiff by his attorney, herein submits to a voluntary' 
18 non-suit; whereupon, the jury is discharged from further- 
consideration of this cause, and it is considered that the plain-' 
tiff take nothing by this action, that the defendant go hence without 
day. be for nothing held and recover of the plaintiff his costs of 
defense to be taxed by the clerk and have execution thereof. 


Designation of Record. 

Filed July 18.1919. 

****** w 

The Clerk will please prepare the transcript of record on appeal 
in the above entitled cause and will include therein the following: 

1. Declaration, exhibit and affidavit. 

2. Pleas. 

3. Joinder of issue. 

4. Copy of minutes showing order consolidating cause for trial 
with No. 58887. 

5. Verdict. 

6 . Motion for new trial. 

7. Opinion of court on motion for new trial. 

8 . Judgment. 

9. Memo, of appeal noted. 

10. Memo, supersedeas bond. 
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11. Memo, bill of exceptions submitted. 

12 . Memo, bill of exceptions signed and ordered of record. 

13. Bill of exceptions (not to be copied). 

14. Assignments of error. 

15. Declaration in Cause No. 58887. 

16. Minute entry in No. 58887, plaintiff takes non-suiti 

17. This designation. 


c. h. merillat; 

P. H. MARSHALL, 
Attorneys for Defendant. 

Service of copy acknowledged this 15th day of July 1919 | 

WEBSTER BALLINGER, 

Per A. M. H., j 

Attorney for Plaintiff. 
Assignments of Error. 

Filed August 4, 1919. 


* * * * * * * 

The defendant assigns as error the following: 

The trial Court erred: 

1. In refusing to grant defendant's motion and prayer to direct 
a verdict for defendant on the whole case. 

2. In holding that it would direct a verdict for defendant in the 
suit of Harney against defendant unless plaintiff therein took a 
non-suit, which plaintiff therein did take, on the ground that evi¬ 
dence showed the money to be loaned was that of Mrs. Harney and 
not the plaintiff and yet permitting a verdict and judgment for plain¬ 
tiff herein as earned commissions on the same monev. 

20 3. In not finding that there was no evidence of power or 

authority in Harney or plaintiff herein to lend the money of 
Mrs. Harney to plaintiff. 

4. In admitting in evidence over defendant’s objection and excep¬ 
tion the check deposited in the Riggs National Bank and in per¬ 
mitting plaintiff, who did not control the check or bank accdunt to 
state what had been done with it or how it had been held. 

i 

5. In permitting, over objection and exception, plaintiff to testify 
as to later investment of the $7,500. 

6 . In sustaining plaintiff’s objection to defendant’s questions and 
proffer on cross examination to show that in May and July, 1913, 
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the plaintiff loaned the money involved in this controversy and ob¬ 
tained a commission thereon and was not damaged bv failure to make 
the loan to defendant, and in striking out an answer to defendant’s 
question that showed plaintiff had received a commission on part of 
such money. 


t. In permitting the witness Harney, over objection and exception - 
of defendant, who had questioned him only about pajiers, checks 
and deposits as to his Harney's bank account, called for bv a sub- 
pou-na duces tecum, to testify jus to the bank account and bank books 
of his wife Martha Harney. 

S. In not striking out the answer. 

9 ; ln charging the jury that the statute of limitations did not 
begin to run from the date the contract was signed, Feb. 18, 1913, 
but only from the date of notification to the title company. 

10. In refusing over objection and exception duly noted but re 
fused to be recorded (as the original of the bill of exceptions wil^ 
>ho\\ ) to permit the bill of exceptions to contain any reference 
21 to the fact that the Drury case and the Harnev case werb 
tried together and to the fact that on defendant’s motion first 
made in tin* Harney case at the consolidated trial, to direct a verdict 
for defendant the court stated he would grant the motion if counsel 
for Harney. Mr. Ballinger, did not take a voluntary non-suit, which 
Mr. Ballinger did—one exception of defendant being that the court 
had refused to permit the claimed lender of the money, Harney, to 
recover for the period lie was out the use of the money and not per¬ 
mitting the loan broker to recover a commission. 



C. Id. MERILLAT, 

P. H. MARSHALL, 
Attorneys for Defendant. 


22 Supreme Court of the District of Columbia. 

United States ok America, 

District of Columbia, ss: 

I, .John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
21 . both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58887 at Law, wherein Thomas 
R. Harney is Plaintiff and T. Cushing Daniel is Defendant, and 
eause No. 58888 at Law, wherein D. H. Roland Drury is Plaintiff and 
T. Cushing Daniel is Defendant (Consolidated), as the same remain 
upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this <th day of August, 1919. T 

[Seal Supreme Court of the District of Columbia.] j 

JOHN R. YOUNjG, 

I Clerk 

By W. E. WILLIAMS, ' 
Assistant Clerk. 

j 

i 

23 In the Supreme Court of the District of Columbig. 

At Law. No. 58888. 

D. II. Roland Drury, Plaintiff, 


T. Cushing Daniel, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on to be 
heard in this court before Mr. Justice McCoy presiding arid a jurv 
commencing on February 20, 1918, and continued during a part 
only of each of the following davs, to wit, February 21 and 25. 

And thereupon, after a jury had been sworn to try the issues 
joined in said case to maintain the issues on their part joined the 
plaintiff gave testimony as follows: 

| 

% | 

D. H. Roland Drury, plaintiff, testified that his business was 
that of a real estate agent and that while so engaged the defendant 
Daniel, in December, 1912, applied to him for a loan on parcel 131 
over 9 in Eckington, I). C. of $7,500 agreeing to pay a commission 
of 5 per cent, the terms and conditions being those set obt subse¬ 
quently in a written agreement signed by S. B. Daniel, brother of 
the defendant, who had previously accompanied defendant on all 
occasions on which the matter was discussed. That witness for 
some years had been the agent of Thomas R. Harney, for Harney’s 
investments, and on witness’ advice Harney directed" witness to call 
in a loan that was not yet due secured by"deed of trust on certain 
property. 

On February 18, 1913. witness stated to S. B. Daniel, the defend¬ 
ant being absent from the city, that he had found a party willing 
to make the loan and that the money would be available "in a few 
days. Said Daniel thereupon signed a contract which withess pre¬ 
sented to him. This contract thereupon was offered in evidence 
and is the same contract attached to the declaration filed in the 
suit brought by the witness and is hereby made part of this 
24 bill of exceptions. 
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That he could not state whether at that time he had "named 
who the lender of the money was but that he knew that a few days 
later he had informed the defendant that Thomas R. Harney was 
the man making the loan. That the loan called in was paid off and 
witness produced a check as representing the proceeds of said 
called-in loan, for $9,130.50 drawn by witness to the order of the 
Riggs National Bank. 

To the introduction of the check in evidence counsel for the de¬ 
fendant objected* on the ground that there was no evidence it had 
gone to Thomas R. Harney's account, or that it represented the 
money out of which the loan was to be made and that anv such evi¬ 
dence by the witness would be hearsay. But upon the witness tes¬ 
tifying that he had personal knowledge and that the check had 
been deposited in the Riggs National Bank and the money held 
for the purpose of making the loan, the Court overruled the' objec¬ 
tion and permitted the check to be offered in evidence, to which 
action of the Court the plaintiff then and'there duly excepted. The 
money was ready and in bank Feb. 21, 1913. I told S. B. Daniel 
so about February 23rd or 24th and also notified the defendant 
about two months thereafter. 

And thereupon the witness was asked as to the investment for 
Harney thereafter of any of the moneys, to which questions coun¬ 
sel for defendant then and there objected but the Court overruled 
the objection and permitted the questions to be answered to which 
action of the Court the defendant then and there duly excepted. 
Thereupon over such objection, and exception the witness was per¬ 
mitted to and did testify that $4,000 of the $7,500 had been in¬ 
vested by him in May, 1913, for Harney in the purchase of an 
outstanding deed of trust note and the remaining $3,500 had been 
loaned by him in July for Harney on promissory notes secured by 
deed of trust. 

Witness further testified that the title to the property was- re¬ 
ported defective by the title company and that on the 7th day of 
May. 1913. he was informed by S. B. Daniel, the agent and brother 
of the defendant, the latter being absent from the city at 
25 that time, that a good title could not be furnished; that he 
imparted this information to Harney and that by direction 
of Harney he invested $4,000 of the $7,500 in the purchase of an 
outstanding deed of trust, and the remaining $3,500 on July 23, 
1913, in certain promissory notes secured by deed of trust. About 
two months after February 21st the defendant told the witness 
that, the title was to be perfected. Defendant told witness several 
times that he would like to have the money kept ready and that he 
would pay interest on it. 

The witness Drury further testified that the custom in lending 
money on deed of trust was to deposit the money with the title com¬ 
pany upon notification that the title was clear and that the loan 
could be consummated upon the money being deposited with the 
title company. 

On cross-examihation witness Drurv was asked bv counsel for 

V %/ 

defendant what commission or profit he had received in the invest- 
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mcni of the $4,000 referred to in May, 1913, to which counsel for 
plaintiff objected; whereupon counsel for defendant offered to show 
by the answer of the witness that, witness had received a commission 
for the placing of this money, which was a part of the same money 
that was to be loaned to defendant, that the suit of the witness was 
one for damages and that the defendant was entitled to show that 
the plaintiff had either sustained no damages, or had sustained 
less damages than he had claimed inasmuch as the loan to defend¬ 
ant was to have been for 3 years and the plaintiff could not receive 
commissions twice on the same money, but the Court sustained the 
objection and refused to permit the question to be answered to 
which the defendant duly excepted. Witness was theii asked if 
lie had not received a commission on the loan of $3,500 ihade July 
‘-2,1913, of the money that was to have been loaned to defendant, 
and witness replied that he had received a commission thereon! 
Thereupon counsel for defendant asked witness what his commis- 
, si° n was to which objection was made by counsel for plaintiff, which 
, objection was sustained by the Court and upon explanation bv coun- 
j plaintiff that when the previous question was asked 

\ -6 and answer made counsel s attention had been diverted and 
t he did not hear the question and answer, the Court allowed 

a motion to strike out the previous question and answer, to all of 
which rulings counsel for defendant duly excepted. 

On cross-examination counsel for the defendant interrogated the 
witness as to what steps he had taken to order the title to be exam¬ 
ined, to which the witness replied that he had discussed the question 
of ordering the title with S. B. Daniel, brother and agent pf the de¬ 
fendant, and requested S. B. Daniel to order the examination of the 
title; that S. B. Daniel informed witness that he would order the 
title examined and that witness knew of his own personal knowledge 
that the title had been examined and had been reported upon by the 
title company as defective. On re-examination witness testified that 
Harney gave authority to have the money stay until further notice. 

And thereupon counsel for plaintiff announced that the plaintiff 
rested his case. j 

And thereupon to maintain the issues on his part joined the de¬ 
fendant, T. Cushing Daniel, took the stand and testified that at the 
time of plaintiff s employment the defendant had informed the 
plaintiff as to the state of ownership and title to the property and 
that the loan was to be used in part to clear the record title. That 
he had supposed the money would be deposited with the title com¬ 
pany and he had authorized the plaintiff, Drury, to take charge of 
the matter with the title company and put the transaction through 
agreeing to pay a commission of 5 per cent for the loan because he 
knew there would be some trouble about clearing up everything. 
That he did not know any reason why the loan had not been per¬ 
fected. That the custom was to deposit money to be loaned with the 
title company and he believed the transaction would have been con- 

2—3303a 
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summated had the money been deposited with the title company 
with directions to use the loan to clear title. 

And next thereupon the defendant called to the witness 

27 stand Thomas R. Harney, who testified that he had been 
served with a subpoena duces tecum to produce all corre¬ 
spondence in his possession or under his control relating to the loan 
in question and also his bank deposit books, checks and check-stub 
books covering from January 1 , 1918, to September 1 , 1913. He 
testified that there had been no correspondence; that he did not have 
any of the other records or papers or bank books called for in the 
subpoena;^ that he did not keep papers in his office after so long a j 
lapse of time and that although he knew that the suit was pending j f 
the papers with reference to this transaction were inadvertently in- i 
eluded in other papers of his office which had been destroyed; that he \ 
regretted the destruction of the papers and his inability to comply i 
with requirements of the subpoena as there was nothing to conceal, f 
He was a patent attorney and he received and expended money for* 
clients but he never kept his checks or books showing the expendi- 1 
tures he had made for as long back as the period in question. ) 

Thereupon the witness volunteered the statement that- he had* 
brought with him a bank deposit book of his wife’s and that it 
showed the deposit in her bank account of the check for $9,130.50 
which had been drawn by the plaintiff Drury to the Riggs National 
Bank, to which volunteered statement counsel for defendant ob¬ 
jected and moved to strike out the same but the Court overruled the 
objection and denied the motion to strike out the statement of the 
witness to which action of the Court the defendant then and there 
duly excepted. And thereupon over the objection and exception of 
the defendant the witness Harney read from the bank deposit book 
of Martha Harney the deposit of $9,130.50 in her name on February 
24th, 1913. J 

Witness further testified that said money was received from a 
note or notes made payable to Martha Harney and secured by a 
deed of trust. W itness was then asked by counsel for defendant 
who the money belonged to and replied that it was the money of 
himself and his wife; that it was money he had earned; that it 
was theirs jointly; that what was his was hers and what was hers was 
his, that that was the way they lived, whereupon counsel 

28 for defendant objected to ‘the entire answer and moved to 
strike the same out, and the court sustained the objection 

and granted the motion to the following portion only of said an¬ 
swer, \iz., that what was his was hers and what was hers was his 
that that was the way they lived , and to the ruling of the court 
m not sustaining the objection to the entire answer and granting the 
motion to strike the same out counsel for defendant duly excepted 
Witness further testified that the money had been deposited in the 
name of Martha Harney and that a check signed bv Martha Harnev 
was necessary to draw the money out of bank and that if he died 
Martha Harney could take the money out of bank without any pro¬ 
ceedings. 


r 
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against him. The obligation on the part of Mr. Drury the plaintiff to 
Mr. Daniels in this case was to find somebody who was ready and 
willing and able to advance this money. He has testified in this 
case that he had that person, and that he notified the other side that 
he had that person, and it is for you to decide whether or not. that 
monev was in the possession or under the control of Mr. llarnex in 
this case, so that he was ready financially and able to make this 
loan. Now if you find that to be the fact, and you do not find under 
the statute of limitations anything to the contrary, then the plaintiff 
is entitled to recover his damages for the breach of the con- 
30 tract, and those damages should be measured by the amount 
specified in the contract, $375.00. 

“Now as to the statute of limitations; the statute in this District 
is three years, that is to say, unless a man brings his action within 
three years after lie has a right to bring it, he is not entitled to 
recover, because it is the policy of the law to say that a man cannot 
sleep on his claim and a definite period is fixed after which he is not 
allowed to file an action and recover on it. Now then this contract 
was signed on the 18th of Feb. 1913, and the action was commenced 
on the 19th of Feb. 191(5. Now if on that day the Title Company had 
been notified either by Mr. Drury or by Mr. S. B. Daniel acting on 
his behalf, that is if on the 18th of February, 1913, the title company 
was notified, if you find that as a fact, then your verdict should be 
for the defendant, because the next day, that is the 19th day of 1* eb- 
ruarv, 191(5. was a dav too late for the filing of the suit. 

“If on the other hand, considering all that you have heard about 
the question of notifying the litle Company, and notifying Mr. S. B. 
Daniel on the 21st: day that the money was in the bank, whatever it 
was, if you find that the notice to the T itle Company was given on 
the 19th day of February, or thereafter and if you find that Mr. 
Drurv had procured somebody who was ready, able anil willing to 
make this loan, then your verdict should be for the plaintiff. The 
burden of proof to establish the finding of somebody, ready, able and 
willing to make the loan is on the plaintiff, whereas the burden of 
proof as to the statute of limitations is on the defendant.” 


Mr. Merillat: 1 want to take several exceptions. The first one that 
l should like to take is perhaps to a matter of inadvertence, that your 
honor may desire to clear up and correct. N on stated that if the Title 
Companv was notified on a later date than the 18th then the statute 
will not apply. I think that what you mean to imply was that if Mr. 
Drurv notified Mr. Daniel later than the 18th, because I do not think 
it is the notification of the Title Company, but the date of the 
31 notification of Drury to S. B. Daniel that he (Drury) had 
found some one who would make the loan. 

Court- No. Because if S. B. Daniel notified the Title Company 
later than the 18th. and if he did so at Mr. Drury’s request then he 
was acting as Drurv’s agent, and the suit would be safe. 

Mr. Merillat : I note an exception, because the contract says Air. 
Drurv was to do that and it begins to run from the time named in 
the contract. I note an exception to that. I want to note an excep¬ 
tion on the matter of the Improvement Company and Campbell on 
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No. 3303. 


T. CUSHING DANIEL, APPELLANT, 


D. H. ROLAND DRURY, APPELLEE. 


BRIEF OF APPELLANT. 

i 

This is an appeal from a judgment entered below in 
favor of appellee in a suit for damages brought by him 
for a broker’s commission of 5 per cent for procuring 
or appellant a three-year loan on a certain piece of prop¬ 
erty in which appellant was interested. The appellee 
claimed he had a client, one Thomas H. Harney, who 
had the money to lend, but that the title was defective. 
At the same time the Drury suit for broker’s commis¬ 
sion was tried, there also was tried with it a suit brought 
by Drury’s attorney in behalf of Thomas H. Harney 
against appellant, claiming that he, Harney (Rec., p. 9), 

HlS agCnt DrUIy had a S reed to lend Daniel 
$7,500 on the land in question, and that he, Harney, hid 

lost interest by holding the money in bank for Daniels 

use, Harney claiming $493. The Harney suit was vol- 
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untarily nonsuited, upon it appearing by subpoenas duces 
tecum, that Harney did not have $2,000 in bank at any 
time during the period in question. Drury had sworn 
he had deposited $9,130 to Harney’s credit. 

Defendant moved for a directed verdict in both cases 
The trial court announced on the motion first made that 
it would grant the motion in the suit of the supposed 
lender of the money if a nonsuit were not taken. When 
a motion followed in Drury’s case the court ruled it 
would let the jury dispose of the suit for commission on 
the theory it might find Harney was agent for his wife 
for the lending of money to Daniel, and that she had the 
money, although there was no competent proof of such 
agency or authority in Harney and no evidence, properly 
admitted, that the wife had the money; the plaintiff’s 
evidence also disclosing, if believed, that the agent had 
suffered no damage inasmuch as he had loaned the same 
money to other persons and procured commissions 
thereon. 

The evidence disclosed that appellant had applied to 
Drury for a loan of $7,500 at three years on certain 
real estate, promising to pay a commission of 5 per cent 
(p. 4). Appellant knew the title to the property was 
not clear of record, that there would be some trouble 
about clearing up everything (p. 7), but that with the 
money to be loaned the title could be cleared of record 
and he had authorized Drury “to take charge of the 
matter with the title company and put the transaction 
through,” agreeing because of the trouble to pay Drury 
the unusual commission of 5 per cent (p. 19). 

Appellant left the city after this verbal arrangement. 
Drury notified appellant’s brother that he had procured 
the loan and named as the lender Thomas R. Harney 

(p. 16). 




Appellant’s brother thereupon signed a contract with 
appellee on February 18, 1913, for the loan (pp. 4, 15). 
Appellant refused to make any defense on the ground of 
lack of agency shown in his brother (p. 19) to sign the 
contract, but did plead the statute of limitations (p. 6), 
the suit having been filed March 4, 1916 (p. 2). Among 

the assignments of error is this defense (Assignments 
1 and 14). 

Appellee upon the execution of the contract did not 
comply with the provision of the contract, stating that 
Drury upon notifying appellant the money was procured 
should cause the title to be examined” (p. 4) “at 
appellant’s cost”—interest according to the signed Con¬ 
tract to run from the date Drurv notified appellant he 
had procured the loan and the 5 per cent commission 
being expressly stated to be for the services in procuring 
the loan and causing the title to be examined. Instead 
of himself exercising the authority expressly conferred 
upon him and made a part of his duties in the matter by 
the provisions of the contract Drury, according to his 
own testimony (Cross Ex., p. 17), discussed the qdes- 
tion of ordering title with Daniel’s brother, who h id no 
authority as to the title and none contrary to the express 
language of the signed contract which conferred this 
authority on Drury, and requested Daniel’s brother to 
order the title to be examined, which later was ordered. 
The court on this point over objection and exception 
(pp. 20, 21), instructed the jury that the statute of lim¬ 
itations did not begin to run from the date of the signing 
of the contract, but only from the date the title company 
was ordered to examine the title, the plea of the statute 
obviously barring the action if the statute began to rim 
from February 18, 1913, on which day appellant’s 









brother signed the contract upon appellee immediately 
prior to the signing informing appellant the loan had 
been procured (p. 15). 

With respect to procurement of the money appellant 
testified he had been Thomas Harney’s agent for invest¬ 
ments for some years and had called in a deed of trust 
loan not yet due in order to make this loan (p. 15). 
The loan called in was paid off and appellant produced a 
check “drawn by witness to the order of the Riggs Na¬ 
tional Bank” (p. 16), as representing the proceeds of the 
called loan. Over specific objection and exception to the 
introduction of this check in evidence on the ground 
“that there was no evidence it had gone to Thomas Har¬ 
ney’s account, or that it represented the money out of 
which the loan was to be made and that any such evi¬ 
dence by the witness would be hearsay,” the check was 
permitted to be offered in evidence (p. 16). The im¬ 
portance of this extension of the hearsay rule is evident 
from the testimony adduced by appellant under duces 
tecum (p. 19) from the Riggs Bank that Harney’s bank 
account between January 1 , 1913, and October 1 , 1913, 
at no time had over $2,100 to its credit, and ran as low 
as $106, and from the testimony under duces tecum ex¬ 
tracted from Thomas Harney himself as shown at page 
18 of the record. Harney was summoned to produce 
all his correspondence relating to the loan in question and 
“his bank deposit books, checks and check stub books 
covering from Jan. 1 , 1913, to Sept. 1 , 1913.” In re¬ 
sponse he testified (prior to the Rigg’s Bank evidence) 
that he had no correspondence, and that although he was 
a patent attorney and received and expended moneys for 
clients he had no bank books, checks or check stub books 
fpr the period of the transaction. 
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Then Harney, over objection and exception, was per¬ 
mitted to and did volunteer evidence that he had his 
wife’s bank deposit book and that it showed deposit of 
the check for $9,130 to her credit, the court refusing 
over exception to strike out the evidence. Similarly 
over objection and exception Harney was permitted to 

testify that the money was earned by him and was theirs 
jointly. 

The notes which had been paid off were made payable 
to Martha Harney, it was deposited in her name, her 
check was necessary to draw it out and if he died she 
could take the money out of bank without any proceed¬ 
ings. There was no testimony as to Harney’s haling 
any authority from his wife as to the loan here involved 
unless it could be inferential as the court thought (p. 8). 

The testimony of appellant and appellee conflicted as 
to the state of title to the property and as to how it hap¬ 
pened the loan was not made. Appellant’s testimony 
was that the loan failed because in May he had been told 
by appellant’s brother a good title could not be made and 
thereupon had imparted (p. 16) the information to 
Harney and later had invested $4,000 of the $7,500 in 
an outstanding deed of trust and the remaining $3,500 
m July in certain promissory notes. The custom he said 
was to deposit the money with the title company upon 

notification the title was clear and the loan could be made 
upon deposit. 

Appellee’s testimony (p. 17) was that he knew no 
reason why the loan had not been perfected, that the cus¬ 
tom was to deposit the money with the title, company 
(the contract making interest run from notification the 
money had been procured), and that the title could have 
been cleared if the deposit had been made—appellee hdv- 









ing been informed by him this was the purpose, in part, 
of the loan. 

It appeared appellee (p. 17) had received a commis¬ 
sion on the $3,500 loan he had made, but the court struck 
out the evidence, and over objection and exception ruled 
out proffered evidence to show that appellee had not 
been damaged, his suit being one for damages, inasmuch 
as appellee had invested and received commissions on 
investment of the same money, and if the loan had been 
made appellant the appellee could not have invested the 
money with others. 

With respect to the matter of the Harney suit and the 
bill of exceptions the facts are, as the record by desig¬ 
nation shows, that both suits were filed on the same day 
by the same counsel (p. 2 and p. 9), and both were con¬ 
solidated for trial purposes (p. 7) and were tried to¬ 
gether. A bill of exceptions was presented which in¬ 
cluded the fact of consolidation and a reference to the 
Harney declaration and nonsuit after motion for a di¬ 
rected verdict. The trial court refused to let any refer¬ 
ence whatever to the Harney suit appear in the bill of 
exceptions, and likewise refused to permit it to appear by 
a separate and annexed certificate to be signed by the 
court, and likewise refused to permit the record to show 
notation of an exception to the court’s refusal to permit 
the facts as to both suits being tried together with their 
results to appear in the bill of exceptions. Under the 
circumstances counsel have had the record appear by 
designation as shown in the transcript. 

ARGUMENT. 

1. The court should have directed a verdict for de¬ 
fendant (appellant). The rights and duties of the plain- 
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tiff plainly began with the time of signing the contract 
which put the obligation of finding a lender and examina¬ 
tion of title upon appellee, whose claim, if he had one, 
dated from February 18, 1913, and was barred priof to 
March 3, 1916. There is no warrant for the assumption 
of the court below that immediate notification of the 
title company was not part of appellee’s duty and 4at 
the statute should begin to run only from the date the 

title company was ordered by appellant’s brother to begin 
its title search. 

Fox vs. Cohen, 34 App. D. C., 389. |H 

Walker’s Real Estate Agency, Sec. 234. |H 

2. A similar result should have followed disclosure of 
the fact that Thomas Harney, the named lender of the 
money, was not able, ready and willing to lend the money. 
The anomalous condition that the named lender of the 
money is put out of court in his suit for breach of con¬ 
tract to lend the money and yet the broker who claitns 
commission is permitted to recover speaks its own story. 

The assumption by the court that the evidence would 
justify a finding that Harney was agent of his wife for 
the making of the loan to appellant is without any sup¬ 
port in the record. Likewise the record discloses ho 
warrant for an assumption the money could be used 
without her authority. The money was hers, in her 
name, and usable only by her direct action. The fact 
that she may or may not have authorized its use in some 
other transaction is no warrant for an inference that she 
authorized its use in this transaction. 

Flynn vs. Jordal, 124 Iowa, 457. 1 H 

j 

An agent to earn his commission for services in find¬ 
ing a purchaser of land where the sale is not consurn- 
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mated, must procure a valid obligation to buy and tender 
it to the vendor, or bring the parties together, so that a 
sale may be made if the vendor elects. 

An unilateral contract, when tendered, is evidence of 
the purchaser’s willingness to buy, but not of his ability. 

See Mattingly vs. Pennie, 105 Calif., 514. 

McGavock vs. Woodlief, 20 How. (U. S.), 221. 

Where a loan is not made there must be “most satis¬ 
factory proof of the ability, readiness and willingness of 
the party.” 

Holliday vs. Roxbury, 115 N. Y. Supp., 383. 

The burden of proving agency was on the party al¬ 
leging it. 

Bendheim vs. Pickford, 31 App. D. C., 488. 

Greenleaf (15th Ed.), Vol. 3, page 49, to the effect 
that unless matters are inseparable authority to do one 
act is no evidence of authority to do another act. 

So that if we assume that Thomas Harney had au¬ 
thority to call in a loan, from the fact that it was called, 
his agency ceased and terminated there. His own decla¬ 
ration, even if he had made it, that he was agent for his 
wife to then invest her money in the Daniel’s loan (and 
there was no testimony given by him on the subject) 
would not have been competent or proof of his agency. 
As held in Russell vs. Washington Savings Bank, 23 
App. D. C., 398: Until there has been some proof of 
agency, representations and statements by the alleged 
agent are not competent to be introduced in evidence.” 
This being true a fortiori a statement by Drury that 
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Thomas Harney had authorized him to call the loan and 
make the proposed new loan would be but hearsay and 
no evidence whatsoever that Martha Harney had au¬ 
thorized Thomas Harney to use the money, deposited in 
er name as the proceeds of a note running to her and 
subject only to her check, for the purpose of making a 

oan to Daniel. Thomas Harney gave no evidence on 
this point. 

The utmost that the proof establishes is, even iri its 
most favorable aspect for appellee, a special agency in 
Thomas Harney to collect a deed of trust note due tq his 
wife. On Drury’s own testimony, and no other testi¬ 
mony was given, the later $4,000 loan and $3,500 loan 
were made by Thomas Harney, but whether it was some 
other money than that here involved or was invested by 
Martha Harney’s direction is wholly conjectural and 
speculative. As to Martha’s $9,000 it is wholly opposed 
to Drury’s evidence. But even if it be assumed, by a 
violent assumption, that Thomas Harney had a special 
agency from Martha Harney which he transmitted to 

? hUy J he Slater note of $ 4 ’ 000 and loan the 
$3,500 it would not create him either Martha Harney’s 

general agent or her special agent as to the Daniel trans¬ 
action. 

Druiy never testified anything whatsoever as to Mar¬ 
tha, and Thomas Harney nothing whatsoever as to eitier 
Joans or authority from his wife. 

Walker’s Law of Real Estate Agents thus correctly 
states the matter: y 


A special agency exists when there is a dele¬ 
gation of authority to do a special act. Thus 
person authorized by his principal to execute « 
particular deed, or to sign a particular contract, 


a 

a 
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or to procure a purchaser for certain real estate, 
is a special agent. Story on Agency, section 17; 
Mecham on Agency, section 6. Several instances 
of special agency or employments do not consti¬ 
tute a general agency. Angle vs. Miss. R. Co., 
9 Iowa, 487-502.” 

Spencer on Domestic Relations, section 312, says: 

“The husband is never the agent of the wife by 
mere force or implication of law. His authority 
must be derived from her in the same manner as 
that of any other agent, and owing to his pre¬ 
sumed influence over her, it has been held that 
his appointment or her ratification of his acts 
must be clearly and satisfactorily proved.” 

As said in Rheam vs. Martin, 26 App. D. C., 181: 

“Agency of the husband for the wife cannot be 
implied from the marriage relation subsisting be¬ 
tween them, nor from the fact that he may have 
undertaken an enterprise with a view to her bene¬ 
fit also.” 

In Fullerton vs. McLaughlin, 70 Hun. (N. Y.), 568, 
the Court said : 

“A special agency terminates when the act au¬ 
thorized is done; and a party claiming a con¬ 
tinuance of the relation has the burden of proof.” 

Ciffo vs. Ciffo, 44 App. D. C., 217: 

“Where a husband furnishes the purchase price 
of real estate, and the title is conveyed to his 
wife, prima facie there is no resulting trust in 
favor of the husband, but the purchase and con- 
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veyance will be deemed a gift to or settlement 
upon the wife because of his legal obligation to 
make provision for her.” 

j 

What we have here is an agreement of loan made by 
one agent (as is now claimed after discovery made of 
whose money it was), upon authority of another alleged 
agent, a presumption on a presumption. 

In Decker vs. Lightfoot, 44 App. D. C., 45, the Court 
said; 

“In an action by a real estate agent against his 
principal to recover commissions on the sale of 
real estate, where it appears that the sale was 
made through another agent, and there is no evi¬ 
dence that such other agent was acting for the 
plaintiff or that the defendant authorized his em¬ 
ployment by the plaintiff, the trial court errs in 
refusing to direct a verdict for the defendant for 
the reason that the plaintiff was not the procuring 
cause of the sale. The statement of a witness 
THAT A FIRM WERE HIS AGENTS IN A 
GIVEN TRANSACTION IS THE STATE¬ 
MENT OF A MERE CONCLUSION OF 
LAW.” 

i 

j 

Levy vs. Vaughan, 42 App. D. C., 146: 

“Legal responsibility of one person to another 
cannot be predicated upon evidence from which 
the jury can draw an inference only from specula¬ 
tion, it being necessary that the evidence be posi¬ 
tive to such a degree that the inference naturally 
arises.” 

A fortiori where, as said in McGavock vs. Woodlief, 
supra, the evidence on which one man is to be made 
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liable to another for procuring some one else to do some¬ 
thing beneficial for him should be clear and satisfactory. 

“An agency for borrowing raises no presump¬ 
tion of an agency for paying.” Green vs. Hink- 
ley, 52 Iowa, 633; Ballard vs. Nye, 138 Calif.-, 
588; Cobb vs. Hall, 49 Iowa, 366. 

“The fact that one acted as agent for plaintiff 
in the negotiations for a loan raises no presump¬ 
tion of agency to collect.” Werth vs. Ollis, 70 
Mo. App., 318. 

“In case of a special agency, limited to one par¬ 
ticular transaction, the law raises no inference 
that it continues or extends to other matters.” 
Reed vs. Baggott, 5 Ill. App. 257. 

“There is no presumption that the husband is 
the agent of the wife to manage her property and 
there must be direct evidence of the fact.” Jef¬ 
fords vs. Alvard, 151 Mass., 94; Binney vs. Globe 
Nat. Bank, 150 Mass., 578. 

3. The original objection to the evidence as to the 
Riggs Bank check should have been sustained. The 
reason for the rule against hearsay testimony is strik¬ 
ingly exemplified in this case by the evidence adduced 
later by duces tecum. The court would be justified in 
concluding that Drury knew the real facts when he 
swore his case to the jury as to having Thomas Harney 
as an able and ready lender. Had this objection been 
sustained at the close of plaintiff’s case a motion for a 
directed verdict would have had to be granted. 

4. The trial court erred in permitting Harney, who 
was summoned and interrogated by appellant only as to 
the matters embraced in a duces tecum of his bank ac- 
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counts, to voluntarily inject his wife’s affairs into the 
case. The federal rule is to confine cross-examination 
to matters within the direct examination, and a witness 
cannot elicit by his own volunteering, over objection, 
that which counsel could not. Appellant stands on his 
exceptions to all of Harney’s evidence extraneous to the 
subject-matter of his direct examination. 

5. The evidence should have been admitted to the 
effect that Drury had lost no commissions and sustained 
no damage inasmuch as he admitted he had loaned the 
same money on commission. His suit was one for dam¬ 
ages. If a house is leased or agreed to be leased foij a 
term it is settled law the party aggrieved can recover only 
or actual damage resulting from the property remain¬ 
ing idle or being rented below the former agreed rate 
On the same principle Drury should not be allowed dam¬ 
ages where he has really suffered none. A contrary 
view places a premium on breach of agreements on soriie 
plausible pretext in order to obtain double commissions 
on the same money. 

Respectfully submitted, 

Chas. H. Merillat, 

P. H. Marshall, 

Attorneys for Appellant. 9 
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Statement of the Case. 
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There is such a composite intermingling of distorted facts 
with conclusions of counsel in the statement of the case ap¬ 
pearing in appellant’s brief that a restatement of the facts 
becomes necessary in economy of time and space. Hence 

the following statement of the case, based oh the record 
evidence: 
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In December, 1912, appellant, accompanied by his 
brother. Si B. Daniel, applied to appellee, a real estate 
agent, for a loan of $7,500 on parcel 131 over 9 in Ecking- 
ton, D. C. (R., 15). There ■were several conferences be¬ 
tween appellant and appellee relative to the proposed loan, at 
which S. B. Daniel, brother of appellant, was always pres¬ 
ent (R., 15). February 18, 1913, appellee advised S. B. 
Daniel (appellant being absent from the city), that he, 
appellee, had found a party willing to make the loan 
and that the money would be available in a few days (R., 
15). Thereupon S. B. Daniel, brother and agent of appel¬ 
lant, authorized appellee in writing (R., 4) to. obtain the 
loan, the terms and conditions being stated in the written 
instrument. According to the written application, which 
was duly accepted by appellee, there was no encumbrance on 
the property. It was stated to be reasonably worth $24,- 
231.46. The loan of $7,500 was to be secured by appellant’s 
promissory notes, payable 3 years after date, with interest 
at 6 per cent per annum secured by a first deed of trust. 
Appellant (R., 4) then agreed: 

“Should you procure a party who will advance the 
money conditioned upon the title proving satisfactory/ 
(of which procurement I am to be notified within 
fifteen days from this date), you will then please 
cause the title to be examined, and for your services 
thus far in this behalf I agree to pay you a commis¬ 
sion of five per cent upon the amount of loan above 
mentioned, and in addition the fee of such Title 
Company, as you may select to make such examina¬ 
tion.” 

Appellant admitted that his brother S. B. Daniel had au¬ 
thority from him to execute the application as his agent 
(R., 19). 

Appellee had for some years been the agent of Thomas R. 
Harney, for Harney’s investments, and on appellee’s advice 
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Harney directed appellee to call in a loan that was not then 
due, m order to mate the loan to appellant (R.,15) The 
application was signed February 18, 1913, and a few days 
later appellee informed S. B. Daniel that Thomas R Harney 
was the man making the loan. The loan Harney instructed 
appellee to call, in order to make the loan to appellant, was 
called in and the check for $9,130.50, representing the pro¬ 
ceeds of the called loan, was ready February 21, 1913, to 
make the loan to appellant. The check, dated February 21 

/?> 13 1 if $ ®’ 130 - 50 was offered and admitted in evidence 
(K., 16). The called-in loan stood in the name of Majrtha 

Harney, wife of Thomas R. Harney, and the money when 
received was deposited in the Riggs National Bank, Feb¬ 
ruary 24,1913, in the name of Martha Harney. The money 
belonged to Thomas R. Harney and his wife; “it was money 
he had earned; it was their’s jointly” (R., 18). S B 
Daniel was advised about February 23 or’24 that the 
money was ready (R., 16). Appellee discussed the question 
o ordering the title with S. B. Daniel, and requested Si B. 
Daniel to order the examination. S. B. Daniel informed 
appellee that he would do so, and appellee knew of his own 
personal knowledge that the title was ordered, examined and 
reported upon by Title Company (R., 17). The title was 
reported defective by the Title Company, and on the 7th day 
of May, 1913, appellee was informed by S. B. Daniel, agent 
of appellant (appellant being absent from the city at that 
time), “that a good title could not be furnished” (R. 16) 
The money having been held in bank for the purpose of 
making the loan to appellant, appellee, upon receiving the 
above notice from S. B. Daniel, imparted the information to 
Harney, and by direction of Harney thereafter, and during 
the month of May, invested $4,000 of the money for Harney 
m the purchase of an outstanding deed of trust note and the 
remaining $3,500 was invested in the following July for 

Harney in the purchase of promissory notes secured by deed 
of trust (R., 16). 

2 1 
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Suit was filed (in the Municipal Court of the District of 
Columbia) February 19, 1916 (R., 20). The case was 
tried in Criminal Court No. 2, Supreme Court of the District 
of Columbia (having been removed from the Municipal 
Court by writ of certiorari sued out by appellant) (R., 8), 
and the jury upon all the evidence returned a verdict in 
favor of appellee in the sum of $375 with interest from May 
7,1913 (R., 21). 


ARGUMENT. 

Appellant (R., 13-14) assigns ten grounds of alleged error 
(R., 13, 14), but in the brief filed only five grounds are 
relied upon, the remaining grounds being apparently aban¬ 
doned. The five grounds relied upon in the brief will be 
considered in the other therein set out 


First Error Alleged. 

A mere statement of the facts discloses the first error as¬ 
signed to be fallacious. 

The commission was earned when appellee procured a 
party who would loan the money conditioned upon the title 
proving satisfactory (of which appellant was to be notified 
within fifteen days from the date of the authorization to pro¬ 
cure the loan) and when the title was ordered. (See au¬ 
thorization, R., 4.) 

On February 18, 1913, the date of the written application, 
appellee found a party willing to make the loan (R., 15). 
On February 23 or 24 appellee advised S. B. Daniel “the 
money was ready in bank” (R., 16). Thereupon appellee 
requested S„ B. Daniel to order the examination of the title 
and S. B. Daniel informed appellee he would do so. The 
title was ordered sometime after February 23 or 24; the 
exact date does not appear in the record. The date of the 
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ordering of the title, under the plain terms of the application 
for the loan (R., 4), fixed the date when the co mmission was 
earned. The trial judge so instructed the jury (R., 20). 
The suit was filed February 19, 1916, and clearly within the 
three years’ statutory period. The jury so found and their 
verdict is fully sustained by the record. The law is correctly 
stated in Sis vs. Boarman, 11 App. D. C., 116, at 122, 
wherein this court said: 

. 

“It is likewise well settled, and so far settled as that 
it must be regarded as elementary law, that in all 
cases the period of limitations begins to run only 
from the time when a cause of action accrues, and 
not from the time when a liability is incurred Or an 
obligation is executed. Wood on Limitations of 
Action, Sec. 117.” 

I 

I 

Second Error Alleged. 

There was no disclosure that Thomas R. Harney was not 
able, willing, and ready to make the loan upon a good title 
being furnished. The record shows that he agreed to make 
the loan; that pursuant to Harney’s instructions appellee 
called in a loan which he had made for Harney in the name 
of Martha Harney; that the proceeds of the loan called in 
were deposited in bank and retained in bank for the purpose 
of making the loan to appellant until after May 7, 1913, on 
which date S. B. Daniel, agent of appellant, advised appellee 
that a good title to the property could not be furnished. 
Thereupon Thomas R. Harney instructed appellee to invest 
the money in other securities and the money was thereafter 
by appellee, pursuant to Harney’s instructions, invested (R., 
16). The money available for the purposes of the load to 
appellant had been earned by Harney and was the jbint 
property of himself and wife (R., 18). Thus the record 
conclusively shows that Thomas R. Harney had such con¬ 
trol over the fund as to have consummated the loan had the 





title proved good upon examination, that Harney was in 
fact ready, able, and willing to make the loan on the security 
offered, and that the loan would have been consummated 
had the til^le upon examination been as represented by ap¬ 
pellant. Appellee, having found a man able, ready, and 
willing to make the loan on the authorized terms, and the 
consummation of the loan having been prevented by appel¬ 
lant’s fault, appellee earned his commission. 

Dotson vs. Milliken, 27 App. D. C., 500, 514, affir m^ 
in 209 U. S., 237; 52 L. ed., 768. 

Steele vs. Rumore, 117 N. Y. S., 189. 

While the case of Thomas R. Harney vs. Appellant has no 
relation to the case at bar, reference is made in appellant’s 
second assignment of error thereto. The statement is therein 
boldly made that it was disclosed as a fact at the trial of the 
case that Thomas R. Harney “was not able, ready, and will¬ 
ing to lend the money.” That statement is unfounded. A 
nonsuit was entered in the case of Harney against appellant 
when it was disclosed by his own testimony that he was only 
a part owner of the money, that the money belonged to him¬ 
self and his wife jointly. In order to have maintained the 
suit it should have been brought in the name of the joint 
owners. The court held that there was a defect in parties 
which could not be cured by amendment owing to the statute 
of limitations. Accordingly a nonsuit was entered. This 
had no possible connection with the question for determina- 
in the case at bar, i. e., did appellee earn the commission 
appellant agreed to pay him ? 

Third Error Alleged. 

It is claimed by appellant that the introduction of the 
check for $9,130.50, representing the proceeds of the loan 
called, was improperly admitted in evidence. Appellee had 
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testified that he knew of his own personal knowledge that 
the proceeds of the loan called in had been deposited in the 
National Bank, and the money held for the purpose 
of making the loan to appellant (R., 16). There was no 
objection to the introduction of this evidence, and the intro¬ 
duction of the paid check was merely corroborative of the 
parole evidence given by appellee. This was so clearly 
competent that argument would be superfluous. 

Fourth Error Alleged. 

It is claimed that it was error for the court to have per¬ 
mitted Harney, called as a witness by appellant, to have 
testified that the money derived from the loan called in “was 
the money of himself and his wife; that it was money he had 
earned; that it was theirs jointly” (R., 18). This testimony 
was given on direct examination and was in answer to the 
question “who the money belonged to” (R., 18). Under 
this same assignment counsel for appellant probably includes 
the volunteered statement of Harney that the proceeds of the 
loan called in were deposited in the Riggs National Bank 
to the credit of his wife, Martha Harney. How this coiild 
have prejudiced the case of appellant is difficult to under¬ 
stand. When Harney took the stand as a witness for Ap¬ 
pellant he took an oath to tell the truth, the whole truth, 
and nothing but the truth, and it was his duty to tell the jury 
every material fact within his knowledge. The rule is cor¬ 
rectly stated in Streeter vs. Sawyer, 28 N. H., 555, at 559, 
wherein the court says: 

“Whatever a witness states as a fact within ids 
own knowledge, which has a bearing upon the rights 
of the parties involved in the issue, whether it be or 
be not stated as an answer to a question, is proper for 
the consideration of the jury. It is the duty of a 
witness to state all he knows about the matter In 
controversy between the parties. When he possesses 






information which he knows to he important it is his 
duty to communicate it, although, either from acci¬ 
dent or from ignorance of his knowledge on the part 
of the counsel, no question may have been asked him. 
It would seem, therefore, not to be a sufficient cause 
for setting aside a verdict, that the testimony of the 
witness is not in answer to a question, for if what he 
says be competent, and tends to throw light upon the 
case, it should be laid before the jury. For the 
question is not so much how the evidence came there, 
as whether, being there, it is proper for considera¬ 
tion.” 

See also Bundy vs. Hyde, 50 N. H., 116, at 

121 . 

Robert vs. Garen, 2 Ill. (L. S. can.), 396. 

Fifth Error Alleged. 

The fifth error alleged is novel and unique. The ruling 
of the court appears in the record, page 17. Appellee, as 
hereinbefore shown, had fully earned his commission. It 
was the contention of counsel at the trial, and here reas¬ 
serted, that because appellee later found other securities in 
which Harney invested the money, that appellee was not en¬ 
titled to the commission from appellant which he had fully 
earned, or that the commissions he later received for his 
work in investing the money in other securities should have 
been deducted from his commission earned from appellant. 
In other words, it is the contention of counsel that appellee 
was not entitled to any compensation for his work in sub¬ 
sequently investing the money in other securities. These 
constituted two separate and distinct transactions unrelated 
to each other. It required the same amount of work, for 
which appellee was entitled to compensation, to subsequently 
invest the money in other and different securities that it 
would have required had the transaction between appellant 
and appellee never have occurred. The measure of the dam- 
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age to which appellee was entitled for breach of contract by 
appellant was the commission appellant agreed to pay. 

Dotson vs. Milliken, 27 App. D. C., 500, 514; 17 
C. J., 863, 177 (e), “Payment or Loan of Money,” 
Note 95. 

Clark vs. Hamer, 5 App. D. C., 114, at 119. 

The trial judge was right in excluding the testimony 
sought to be introduced by appellant (R., 17) showing that 
appellee received commissions for his work as a broker in 

subsequently investing the money for Harney. 

' 

Conclusion. 

No error appearing in the record, it is respectfully sub¬ 
mitted that the judgment of the trial court should be 
affirmed. 

Respectfully submitted, 

WEBSTER BALLINGER, | 
Attorney for Appellee. 
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